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DISTRICT :: TINSUKIA

IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL

MAGISTRATE,

TINSUKIA

G. R. Case No. 1133/2017

                                                        U/S. 457 and 380 I. P. C.

STATE

V.

1. Sri Amit Nayak;

2. Sri Raju Boraik;

And

3. Sri Bhagya Tanti

                                                             ... Accused Persons

PRESENT: Sri Kiran Lal Baishnab, AJS.

Additional Chief Judicial Magistrate,

                     Tinsukia.

For the Prosecution: Smti. J. Khatoon, Addl. P. P. 

For the Defence: Sri J.K. Singh, Sri S. Buragohain and Sri P. Sharma, 

                               Advocates.

Evidence recorded on: 20.10.2017,  18.11.2017,  30.11.2017,

12.12.2017, and 10.01.2018.

Argument heard on: 19.01.2018.

Judgment delivered on: 25.01.2018.

JUDGMENT

1. That  the  prosecution  case  in  brief,  as  reflected

from the ‘ejahar’, is that on 03.06.2017 at night, some unknown

miscreants had entered into the house of the informant situated

at Athengia near Bishakopee, 27 No. Line and committed theft

of all the kitchen utensils 
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stove,  gas  cylinder  etc.  and  also  her  clothes,  celling  fan,

regulator, water pump etc. Hence, the case.  

2. That on the following day, the alleged occurrence

was intimated through a written ejahar to the Officer-in-Charge,

Doomdooma  Police  Station  who  received  and  registered  the

same as Doomdooma P.S. Case No. 163/2017, U/s. 457 and 380

of the Indian Penal Code.

3. On  the  basis  of  the  ‘ejahar’  police  started

investigation  and after  completion  of  investigation  the  police

found sufficient materials and submitted charge-sheet against

the accused Sri Amit Nayak and Sri Raju Boraik U/s. 457 and

380 of the Indian Penal Code and against Sri Bhagya Tanti U/s.

411 of the Indian Penal Code vide Charge-Sheet No. 104/2017

dated 30.06.2017.

4. On submission of the charge-sheet, the case was

transferred to this court for disposal. This Court upon receipt of

the Case Record took cognizance of the offences U/s. 457 and

380  of  the  Indian  Penal  Code  against  the  accused  Sri  Amit

Nayak and Sri Raju Boraik and U/S -411 of the Indian Penal Code

against the accused Sri Bhagya Tanti and proceeded with trial

against them. During trial, copies of relevant documents were

furnished to the accused persons. Thereafter, finding sufficient

materials against the accused Sri Amit Nayak, Sri Raju Boraik

and Sri Bhagya Tanti to proceed for the offences U/s. 457 and

380 of the Indian Penal Code charge for the said offences were

framed  against  him.  The  charge  was  then  read  over  and

explained  to  the  accused  persons  and on  being  asked as  to

whether they plead guilty to the offences charged, both of them

pleaded not guilty and claimed to be tried.

5. In the course of hearing the prosecution examined

8  (Eight)  witnesses,  namely;  P.W.1  Smti.  Niva  Kanti  Gogoi

Talukdar; P.W.2 Sri Hirak Jyoti Talukdar; P.W.3 Sri Sarban Tanti;

P.W.4,  Sri  Ganesh  Kakoti;  P.W.5,  Bimlesh  Yadav;  P.W.6,  Rajiv

Bhorali; P.W.7, Smti. Sukurmoni Munda and P.W.8, S.I. Narendra

Pal Singh.
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           The prosecution side also exhibited documents as

follows:

           Exhibit-1 - The  ejahar;  Exhibit-2 and 3 – The

Seizure List; Exhibit-4 – the Sketch Map of P.O. and Exhibit-5–

The Charge-sheet. 
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           The accused persons were examined U/s.-313 Cr.

P. C. and their answers were accordingly recorded. 

          Defence story is of total denial. Moreover, defence

side declined to adduce any evidence.

6. Points for determination:-

        Whether on 03.06.2017 at night, some unknown

miscreants  had  entered  into  the  house  of  the  informant

situated  at  Athengia  near  Bishakopee,  27  No.  Line  and

committed theft of all the kitchen utensils stove, gas cylinder

etc. and also her clothes, celling fan, regulator, water pump

etc. and thereby committed an offence punishable U/s. 457

and 380 of the Indian Penal Code?

7. Discussion, Decision and Reasons thereof:-

Heard arguments of both sides. Perused the Case

Record very minutely. My findings are as follows:-

The defence side took the plea that no evidence

was  forwarded  from the  side  of  the  prosecution  to  establish

either the fact of lurking house trespass or the fact theft by the

accused persons. 

Now in order to establish the fact of lurking house

trespass and theft the prosecution has to prove the criteria of

Section 378 and 457 of the Indian Penal Code which defines and

punishes the said offences. So as per Section 378 and 457 of

the Indian Penal Code in order to bring home the charge U/s.

457  and  380  of  the  Indian  Penal  Code  against  the  accused

persons the prosecution has to prove the following ingredients:

i. That  the accused Sri  Amit  Nayak,  Sri  Raju

Boraik  and  Sri  Bhagya  Tanti  entered  the
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dwelling house of the informant by breaking

open its door in the night of 03.06.2017.
ii. That  the accused Sri  Amit  Nayak,  Sri  Raju

Boraik and Sri Bhagya Tanti removed all the

kitchen 
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utensils stove, gas cylinder etc. and also her

clothes,  celling  fan,  regulator,  water  pump

etc.  belonging  to  the  victim  from  her

possession; without her consent;
And

iii. That  the  accused  persons  did  so  with

dishonest intention to take it away; 

Now  as  regard  the  date,  time  and  place  of

occurrence, P.W.1, Smti. Niva Kanti Gogoi Talukdar, the owner of

the  allegedly  stolen  articles  deposed  that  the  incident  took

place during the period from 04.06.2017 to 19.05.2017 when

their house was locked and no one was there in the house. 

P.W.2,  Sri  Hirak  Jyoti  Talukdar  deposed  that  his

grandmother informed on 04.06.2017 that the lock of the door

of  their  house  was  broken  and  thereafter  found  the  articles

missing. 

P.W.3, Sri Sarvan Tanti deposing on the 18th Day of

November,  2017 stated that  the incident  took  place  about  6

months ago.

P.W.4, Sri Ganesh Kakoti deposed that the incident

took place on 05.06.2017 when he saw police at the house of

Bhagya Tanti. 

P.W.5, Sri Bimlesh Yadav and P.W.6, Sri Rajiv Bhorali

also deposed that the incident took place on 05.06.2017 when

police came to the house of Bhagya Tanti.

P.W.7, Smti. Sukurmoni Munda deposing on the 12th

day of December, 2017 stated that the incident had taken place

about 6 months ago. 
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P.W.8, S.I. Narendra Pal Singh, the I/O who deposed

that  on  04.06.2017  ejahar  in  this  regard  was  filed  and  he

recovered the articles on the following day.

Thus, from the evidence adduced by the witnesses

it  is  seen  that  the  incident  came  into  the  knowledge of  the

people only when the lock of the empty house was found broken

and  later  on,  discovered  that  the  articles  of  the  house  was

missing. 

Thus, it can be said that the articles were removed

prior to 04.06.2017 but there is no certainty as to the date and

time of the removal of the articles.

Hence, considering the allegations as mentioned in

the ejahar, the missing of the articles from the house and the

recovery of the articles, I am of the considered opinion that the

incident of theft had taken place in the house of the victim at

Athengia near Bishakopee,  26 No. Line prior to 04.06.2017 but

the prosecution failed to prove the exact date and time of the

incident. 

Hence, in my considered opinion, the prosecution

successfully  proved  beyond  all  reasonable  doubts  that  the

incident took place at Athengia near Bishakopee,  26 No. Line

prior to 04.06.2017.

=========

 

Now, the fact which remains to be proved by the

prosecution  is  whether  the  accused  Sri  Amit  Nayak,  Sri  Raju

Boraik and Sri Bhagya Tanti entered the Shop by breaking open

the lock of the door of the Shop and removed the articles of the

Shop  from  the  possession  of  the  victim,  Sri  Mithu  Das  with

intent to take away the same.

All  the  witnesses  including  the  informant/victim

and the investigating officer, stated only about recovery of the
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articles of the Shop but neither about entry into the Shop nor

removal of the same.

The  victim,  Sri  Mithu  Das  deposing  as  P.W.1,

specifically  stated  that  he  did  not  see  the  accused  persons

committing theft.  Rather,  the evidence of P.W.1 clearly shows

that he came to know about the theft in his Shop only when he

was informed by one of his villagers and had seen the door of

the shop broken upon reaching the place of occurrence.  

P.W. 2, 3, 7, 8 and 9 are seizure witnesses and they

only spoke of recovery of the allegedly stolen mobile phones but

they also 
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did not state anything as to entry of the accused persons into

the Shop and theft of the articles there-from. 

P.W.10 who is the investigating officers also did not

state anything as to taking away of the articles of the Shop by

the  accused  persons  by  entering  there  by  breaking  open  its

lock. The prosecution failed to adduce a single witness who had

seen either the act  of  entry of  the accused persons into the

Shop or taking away of the articles of the Shop by them.

Hence, I do not find any reliable evidence on record

to show that the accused Sri Amit Nayak, Sri Raju Boraik and Sri

Bhagya Tanti had entered the Shop by breaking open the locks

of the door and had taken away the articles of the Shop from

the possession of the victim, Sri Mithu Das. 

Hence,  the  factum  of  entry  into  the  Shop  and

taking away of the articles of the Shop from the possession of

the victim, Sri Mithu Das by the accused Sri Amit Nayak, Sri Raju

Boraik  and  Sri  Bhagya  Tanti  is  not  supported  by  any  of  the

witnesses. 

Hence, in my considered opinion; when the factum

of entry into the Shop and taking away of the alleged stolen

article being not stated by any of the witnesses; the existence

of the whole incidence comes under suspicion and hence, there
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is doubt as to whether actually the accused committed lurking

house trespass by night and theft thereafter. 

         Now, the fact that the stolen articles were found

either in possession of the accused persons or on being lead by

them is deposed by all the witnesses and hence, I find force in

the submission of the learned Additional Public Prosecutor to the

effect that though the act of lurking house trespass by night and

theft by the accused persons if found to be not proved; it is well

proved that the stolen articles was found in possession of the

accused persons and on being shown by them and hence, the

articles being retained by them dishonestly; knowing the same

to be stolen, they have committed offence punishable U/S – 411

of the Indian Penal Code.
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         Accordingly, I find it pertinent to scrutinize the

evidence in light of offence U/S -411 of the Indian Penal Code. 

Here, the learned counsel for defence argued that

none of the seizure list were duly proved by the prosecution and

hence, the recovery of the stolen articles could not be proved

against the accused persons.

He  also  argued  that  as  there  is  no  disclosure

statement, the fact that the accused persons lead to discovery

also could not be proved by prosecution and hence, there is no

evidence on record as to commission of offence U/S- 411 of the

Indian Penal Code against the accused persons. 

Hence,  lets look into the evidence of  the seizure

witnesses.

P.W.2,  Smti.  Sanam Tanti  being  the  sister  of  the

accused Bhoi Tanti deposed specifically that two mobile phone

being material Exhibit-2 and 4 were purchased by her brother,

the accused Bhoi Tanti from the other accused Jiten Khudal and

both these mobile phones were seized by police vide Exhibit-2. 

Here, the learned counsel for defence argued that

as P.W.2 had admitted in her cross examination that she does
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not know what is written in Exhibit-2, her evidence to that effect

has no credibility. But in considered opinion when the witness

has deposed wholly as to recovery of the mobile phones her

evidence cannot be doubted only because she could not read

out the content of Exhibit-2 though the whole content has been

deposed by her in her examination in chief and hence, I do not

find the argument of the learned counsel for defence accepted.

P.W.6,  Smti.  Mary  Tanti  though deposed that  she

did not signed Exhibit-3 but she specifically stated that police

had  seized  one  mobile  phone   from  her  which  she  had

purchased from Jiten Khudal and thus, her evidence as to the

recovery is also not questionable.

The recovery of one mobile phone from Mary Tanti

is also supported by the evidence of P.W.7 whereby he stated

that police seized 
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one mobile phone from Mary Tanti vide Exhibit-3 and took his

signature as a witness on the seizure list which is Exhibit-3(1).

Here also the credibility of the evidence of P.W.7 is

questioned by the defence on the ground that he did not see

Mary  Tanti  handing  over  the  mobile  phone to  the  police  but

when Mary Tanti herself stated that she had handed over the

mobile to police, police admits recovery of mobile phone from

her and P.W.7, Sri Rajen Khudal also supports this statement the

evidence of neither P.W.6 nor P.W.7 is questionable.

P.W.8,  Sri  Lulu  Baruah  deposed  that  police  had

recovered one mobile phone from the house of Ramesh Deori

which  he  had  kept  on  mortgage  from  one  thief  and  he  is

supported  and  corroborated  by  the  said  Ramesh  Deori  while

deposing as P.W.9.

P.W.9,  Ramesh  Deori  specifically  stated  that  the

accused  Jiten  had  given  him  a  mobile  for  Rs.  100/-  with  a

promise to take back the mobile after repayment of the money

on the following day but on the following day police seized the
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said  mobile  from him and took  his  thump impression on  the

seizure list.

Thus,  upon minute scrutiny on  the evidences on

record I am of the considered opinion that the recovery of the

mobile  phones  are  duly  proved  by  the  prosecution  through

witnesses. 

The learned counsel for defence also argued that

though it is alleged that the stolen articles were recovered on

being shown by the accused persons, the said fact could not be

proved by the prosecution beyond doubt as because there is no

signature of the accused person on the seizure list in proof of

the fact that the accused persons lead to the discovery of the

said articles. 

This argument of the learned counsel for defence is

not supported by any of the seizure list as all the seizure list

Exhibit-2,3 and 5 bears the signatures of the accused persons

on  the  left  margin  and  only  because  the  signature  is  not

exhibited the same does not loose its evidentiary value as the

document as a whole is Exhibited and failure of 
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Exhibit of any specific part is not mandatory when the whole

content in itself is on record as a evidence.

Thus,  this  argument  of  the  learned  counsel  for

defence is also not acceptable.

To establish offence U/S – 411 of the Indian Penal

Code, the existence of dishonest intention to retain the stolen

article is necessary. 

In this regard; we may look into the evidence of the

prosecution whereby it  is  seen that the accused Jiten Khudal

had sold the mobile phones to other persons and even given a

mobile on mortgage only for Rs. 100/- to P.W.9 which shows that

he  had  the  dishonest  intention  of  disposing  of  the  articles

knowing the same to be stolen and could not even explain as to

how the articles of the Shop came into his possession. 
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As to the possession of the mobile by Bhoi Tanti, I

am of the considered opinion that he had only purchased the

mobile from the accused Jiten Khudal and there is nothing on

record showing that he had any dishonest intention to retain the

same. Rather, as deposed by his sister P.W.2 both those mobile

phones were taken by the police along with the accused Bhoi

Tanti but there is no proof of even ever hiding the said mobile

phones  by  the  said  accused  from  the  police  which  further

fortifies his lack of dishonest intention or knowledge about the

fact that the mobile phones purchased by him were stolen.

The defence questioned the fact  of  ownership of

the seized mobile phones by the informant/victim, Sri Mithu Das

and admittedly he does not have any document in his name.

In  case  of  offence  relating  to  theft,  the

custodianship  is  not  necessary,  the  fact  necessary  is  legal

possession  and in  the  instant  case  the  informant/victim  duly

supported by the investigating officer stated that the articles

belonged to the Shop and thus, he was under legal possession

of the articles during theft and hence, this fact of not having a

document in favour of the informant/victim, in no way weakens

the case of the prosecution. 
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Hence,  I  am  of  the  considered  opinion  that  the

prosecution successfully  proved the fact  that  the accused Sri

Jiten  Khudal  dishonestly  retained  the  stolen  articles  in  his

possession  and  even  disposed  of  the  same  to  save  himself

knowing the articles being sold by him to be stolen but failed to

prove the said facts against the accused Sri Bhoi Tanti.

Thus, considering the foregoing discussions I am of

the considered opinion that the prosecution has failed to prove

beyond all reasonable doubts that on 06.09.2016. in the night,

the accused persons entered the shop of the informant/victim

by  breaking  open  the  lock  of  the  door  of  the  Shop  and

committed theft of  the articles of the Shop, belonging to the

victim,  removing  the  same out  of  his  possession  without  his

consent and thereby committed an offence punishable U/s. 457
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and 380 of the Indian Penal Code but successfully proved the

fact that on 07.09.2016 the accused Sri Jiten Khudal was found

in dishonest possession of the stolen mobile phones believing

the  same  to  be  stolen  and  thereby  committed  an  offence

punishable U/s. 411 of the Indian Penal Code.

ORDER

Hence,  considering  the  above  discussions

the accused Sri Amit Nayak, Sri Raju Boraik and Sri

Bhagya  Tanti  is  found  not  guilty  of  the  offences

punishable U/s.  457 and 380 of  the Indian Penal

Code but the accused Jiten Khudal is found guilty of

the offence punishable U/s. 411 of the Indian Penal

Codeand  thus,  they  are  acquitted  of  the  charge

U/s. 457 and 380 of the Indian Penal Code and the

accused  Jiten  Khudal  only  is   convicted  for  the

offence  punishable  U/s.  411  of  the  Indian  Penal

Code.

The accused Sri Bhoi Tanti @ Bhim Tanti be

set at liberty forthwith.

8. As  regard  the  consideration  of  the  case  of  the

convict  Sri  Jiten Khudal  either  under Section 360 Cr.  P.  C.  or

under Section 3 or 
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Section 4 of the Probation of Offenders Act, 1958, in the instant

case,  the  accused  persons  had  committed  a  heinous  crime

falling  into  his  greed  and  dishonestly  disposed  of  the  stolen

mobile  phones  knowing  the  same  to  be  stolen  and  even

entangled innocent  persons  in  his  crime.  Moreover,  releasing

the accused person at this stage without punishment for such

offences would have great impact on the society. Hence, I do

not deem it a fit case to consider it under any of the aforesaid

provisions of law.

SENTENCE
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9. Heard  the  convict,  Sri  Jiten  Khudal  on  the

question of sentence whereby the convict Sri Jiten

Khudal pleaded that he is first time offender and

thus,  he  should  be  dealt  with  leniency.  He  also

pleaded leniency on the ground that he is the only

bread-earner  of  his  family  and  have  already

undergone detention for more than six months.

Also heard the ld. Additional P.P. and the ld.

Defence counsel on the point of sentence. 

Considering  all  aspects  and  taking  into

account  the  pleas  of  the  accused  persons,  the

Convict  Sri  Jiten  Khudal  is  sentenced  to

imprisonment  for  the  period  of  detention

already undergone by him during the period of

investigation and trial and also to pay fine of Rs.

1000/- (Rupees One Thousand) only in default

to undergo imprisonment for further period of 15

(Fifteen)  days  U/S  –  411  of  the  Indian  Penal

Code. 

The  detention  already  undergone  by  the

convict, Sri Jiten Khudal be set off.

10. A copy of the judgment be supplied to the

convict Sri Jiten Khudal free of cost.

11. The  judgment  is  delivered  and  operative

part of the same is pronounced in the open court, today,

the 28th day of April, 2017 under my hand and the seal of

this Court.

                                                                          (KIRAN LAL
BAISHNAB)

Additional Chief Judicial Magistrate, Tinsukia. 

ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1 Smti. Niva Kanti Gogoi Talukdar;

P.W.2 Sri Hirak Jyoti Talukdar; 
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P.W.3 Sri Sarban Tanti; 

P.W.4, Sri Ganesh Kakoti; 

P.W.5, Bimlesh Yadav;

P.W.6, Rajiv Bhorali; 

P.W.7, Smti. Sukurmoni Munda

And 

P.W.8, S.I. Narendra Pal Singh.

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS(BY PROSECUTION SIDE):

Exhibit-1 - The ejahar; 

Exhibit-2 & 3  – The Seizure List; 

Exhibit-4 – The Sketch Map of P.O. 

And 

Exhibit-5 – The Charge-sheet.

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

                                                                           (KIRAN LAL
BAISHNAB)

Additional Chief Judicial Magistrate 
      Tinsukia


